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IN THE UTAH COURT OF APPEALS
STATE OF UTAH
Plaintiff/Appellee,
vs.

:
:
:
:

RICKY LEE HALE,
Defendant/Appellant.

Case No. 20040363
District Ct. No. 021902726FS

:

BRIEF OF APPELLANT
JURISDICTION AND NATURE OF PROCEEDINGS
This appeal is from a denial of a motion to withdraw a guilty plea in the
Second Judicial District Court and sentencing on April 8, 2004. The Sentence,
Judgment and Commitment was signed on April 20, 2004. A Notice of Appeal
was filed on May 6, 2004. The Defendant pled guilty to criminal non-support, a
third-degree felony and was sentenced to an indeterminate term of zero to five
years at the Utah State Prison. Jurisdiction for the appeal is conferred upon the
Utah Court of Appeals pursuant to U.C. A. §78-2a-3(2)(e)(2003).
ISSUE ON APPEAL AND STANDARD OF REVIEW
I.

DID THE TRIAL COURT ABUSE ITS DISCRETION WHEN IT
DENIED THE DEFENDANT'S REQUEST TO WITHDRAW
HIS PLEA?

STANDARD OF REVIEW: This issue should be reviewed under an abuse of
discretion standard of review incorporating a "clearly erroneous" standard for
the trial court's findings of fact made in conjunction with the decision. See,
State v. Lehi, 73 P.3d 985 (Utah Ct. App. 2003). Furthermore, since neither of
the Defendant's attorneys preserved the issue concerning the plea agreement
this should be reviewed under a plain error standard of review. "[T]o establish
the existence of plain error and to obtain appellate relief from an alleged error
that was not properly objected to, the appellant must show the following: (i) an
error exists, (ii) the error should have been obvious to the trial court; and (iii)
the error is harmful, i.e., absent the error, there is a reasonable likelihood of a
more favorable outcome for the appellant . . ." State v. Dunn, 850 P.2d 1201,
1208 (Utah 1993).
II.

DID THE DEFENDANT RECEIVE INEFFECITVE
ASSISTANCE OF COUNSEL WHEN HIS ATTORNEY
VIEWED A THIRD DEGREE FELONY AS NOT
IMPORTANT AND WHEN HE DIDN'T ADEQUATELY
DISCUSS THE AFFIDAVIT WITH THE DEFENDANT AND
WHEN HE DIDN'T PUT THE PLEA AGREEMENT ON THE
RECORD?

STANDARD OF REVIEW: The appellate court must determine as a matter
of fact and law whether the Defendant was denied his right to effective assistance
of counsel.

In Strickland v. Washington, 466 U.S 668, 80 L.Ed.2d 674 (1984),

the United States Supreme Court articulated a two part test, which was adopted in
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State v. Templin, 805 P.2d 182 (Utah 1990), to determine whether counsel was
ineffective. The Court held that;
First, the defendant must show that counsel's performance was
deficient. This requires showing that counsel made errors so serious
that counsel was not functioning as the counsel guaranteed the
defendant by the Sixth Amendment. Second, the defendant must
show that the deficient performance prejudiced the defense. This
requires showing that counsel's errors were so serious as to deprive
the defendant of a fair trial, a trial whose result is reliable.
Id. at 466 U.S. at 687, 80 L.Ed. 2d at 693.
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES
UNITED STATES CONSTITUTION
Sixth Amendment- In all criminal prosecutions, the accused shall enjoy the right
to a speedy and public trial, by an impartial jury of the State and district wherein
the crime shall have been committed; which district shall have been previously
ascertained by law, and to be informed of the nature and cause of the accusation; to
be confronted with the witnesses against him; to have compulsory process for
obtaining witnesses in his favor, and to have the assistance of counsel for his
defense.
UTAH CODE ANNOTATED
U.C.A. § 76-7-201 Criminal nonsupport.
(1) A person commits criminal nonsupport if, having a spouse, a child, or
children under the age of 18 years, he knowingly fails to provide for the support of
the
spouse,
child,
or
children
when
any
one
of
them:
(a) is in needy circumstances; or
(b) would be in needy circumstances but for support received from a source
other than the defendant
or paid on the defendant's behalf.
(2) Except as provided in Subsection (3), criminal nonsupport is a class A
misdemeanor.
(3) Criminal nonsupport is a felony of the third degree if the actor:
(a) has been convicted one or more times of nonsupport, whether in this state,
any other state, or any court of the United States;
.3

(b) committed the offense while residing outside of Utah; or
(c) commits the crime of nonsupport in each of 18 individual months within any
24-month period, or the total arrearage is in excess of $10,000.
U.C.A. §78-2a-3(2)(e)(2003). Court of Appeals jurisdiction
The Court of Appeals has appellate jurisdiction, including jurisdiction of
interlocutory appeals, over: (e) appeals from a court of record in criminal cases,
except those involving a conviction or charge of a first degree felony or capital
felony;
STATEMENT OF THE CASE
The Defendant was charged with one count of criminal non-support a third
degree felony. He initially entered into a plea in abeyance where he was to pay
child support every month.

The State filed an order to show cause and a

supporting affidavit alleging that he had violated the terms of the plea in abeyance.
The Defendant appeared in court and admitted the affidavit. His conviction for
criminal non-support was entered. He later attempted to withdraw his admission.
The trial court denied his request. He was sentenced to serve a term of zero to five
years at the Utah State Prison.
STATEMENT OF THE FACTS
The Defendant was charged by Information with one count of Criminal,
non-support, a third degree felony, in violation of U.C.A. § 76-7-201. (R. 001).
On October 17, 2002, the Defendant waived his preliminary hearing and entered a
guilty plea. (R. 014). The plea was held to be held in abeyance for thirty-six
months until October

13, 2005. (R. 014-023). As part of the plea deal, the
4

Defendant was to pay child support each month in the amount of $556.00 plus pay
an additional $200 each month to be applied to the back child support. (R. 020).
As part of the agreement, the Defendant was to make these payments in the form
of a cashier's check or money order to the Office of Recovery Services. (R. 021).
On June 17, 2003, a motion for order to show cause was filed by the
Attorney General's Office. (R. 052-53). An affidavit in support of the order to
show cause was filed.

The affidavit alleged that Defendant failed to pay his

monthly child support payments, that he failed to pay the court ordered restitution,
(for back child support), and that he failed to obtain and maintain full time
employment. (R. 056-58).
A hearing was scheduled for December 11, 2003.

At that hearing,

Defendant was represented by attorney Deven Coggins. Mr. Coggins informed the
court that the Defendant was going to admit the affidavit. (R. 120/tab 2/1). The
trial court asked the Defendant if he was familiar with the affidavit supporting the
order to show cause. The Defendant answered, "yeah." Id. The court also asked
him if he understood that he had a right to a hearing. The Defendant indicated that
he did understand and he waived his right to the hearing. Id. The Defendant then
admitted the affidavit. (R. 120/tab 2/1).

The court scheduled a sentencing

hearing for January 15, 2004. The prosecutor requested that the Defendant be held
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without bail. The Court found that he was felony on felony and ineligible for bail.
(R. 120 tab 2/3).
On December 20, 2003, the Defendant sent a letter addressed to the trial
judge. (R. 077-80). At the top of the letter it states "Plea Withdrawal." (R. 077).
In this letter, he informed the court that he wanted to withdraw his plea because
apparently he didn't have notice of the divorce being final and thus did not have
notice of an order for child support. (R. 077-78)
On January 20, 2004, Gary Ban* of the Weber County Public Defender's
Office filed a motion to withdraw the Defendant's plea. (R. 087). The reasons it
listed was because the Defendant had received bad advise from Mr. Coggins, he
was told that if he admitted the affidavit he would not be incarcerated, he was not
informed of the felony on felony rule and he was never shown the divorce decree
and did not know that he was ordered to pay child support.
A hearing was held on February 25, 2004. Deven Coggins, the Defendant's
attorney at the time he admitted the affidavit, testified. Mr. Coggins testified that
he and the Defendant had a "'brief conversation in the holding room and that they
had to speak through the "glass." (R. 120/tab 4/2). Mr. Coggins initially testified
that he read to him the affidavit. Id. However, he later acknowledged that he
didn't recall reviewing the affidavit with the Defendant and that he checked his file
and there wasn't a copy of the affidavit in the file. (R. 120/tab 4/7).
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Mr. Coggins also testified that he thought this case was "minor" because the
Defendant had other more serious cases pending. (R. 120/tab 4/2). He also failed
to advise the Defendant that he could be held no bail under the felony on felony
rule. Id.
On cross-examination, the prosecutor asked Mr. Coggins if a sentencing
recommendation was part of the plea. (R. 120/tab 4/3). Mr. Coggins couldn't
recall the specifics of the deal but he believed that there wasn't going to be any
additional jail time and the conviction would be entered. (R. 120/tab 4/3-4). The
prosecutor then stated, "we discussed in exchange for an admission that I would
recommend no jail time come sentencing; that mostly what I was concerned about
was that the plea in abeyance be revoked, that the conviction be entered. Do you
recall that?" (R. 120/tab 4/4). Mr. Coggins responded, "It sounds very familiar. I
can't say a hundred percent but that sounds familiar, it sounds like that was the
essence of the conversation but I can't say a hundred percent." Id. Defendant's
attorney failed to inform the court and failed to put on the record that the State was
recommending no jail time in exchange for the admission. (R. 120/tab/19-20).
Before the Defendant admitted the affidavit that caused his conviction to be
entered, the trial court asked whether or not he admitted to the allegations in the
affidavit. He didn't immediately answer. Instead, he had a conversation with Mr.
Coggins that lasted between one and two minutes before he admitted to the

7

affidavit.

(R. 120/tab 4/18). The Defendant testified that he was asking Mr.

Coggins if it was the right thing to do because they had only had a brief
conversation. Mr. Coggins told him to just go ahead and do it. (R. 120/tab 4/17).
The trial court denied the Defendant's motion to withdraw his plea. (R. 120/tab
4/28). The Court found that the Defendant had made a knowing and voluntary
entry of an admission to the affidavit. Id,
The Defendant was sentenced on April 8, 2004. It appears from the record
that AP&P's sentencing recommendation was that the Defendant be given credit
for the time he had already been in jail and released. (R. 120/tab 5/2). The
Defendant's attorney asked the court to follow the recommendation. (R. 120/tab
5/1). The prosecutor disagreed with the recommendation. He didn't ask for a
specific amount of jail time but he stated that compared to the Defendant's other
cases, "this is a diminimous case. . . . But just because it's diminimous does not
mean that there should be no meaning, no sentence really imposed by this Court,
no punishment imposed by this Court." (R. 120/tab 5/2). The trial court sentenced
the Defendant to prison for an indeterminate sentence of zero to five years. (R.
120/tab 5/5). A restitution order in the amount of $52,872.89 was entered as well.
SUMMARY OF ARGUMENTS
The Defendant admitted that he violated the terms of his plea in abeyance
agreement. In exchange for this admission, the State was going to recommend that
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he not serve any time in jail and that the conviction would just be entered. When
the Defendant admitted to the affidavit in open court, neither his attorney nor the
State's attorney put the agreement on the court record. Immediately following the
admission, the State's attorney breached the oral agreement by asking that the
Defendant be held no bail pending sentencing.
The Defendant subsequently filed a motion to withdraw his admission which
was denied by the trial court. During the hearing on said motion it was discovered
that the no jail recommendation had been part of the original plea agreement. This
agreement notwithstanding, the trial judge denied the Defendant's motion to
withdraw his plea. At the Defendant's sentencing prosecutor didn't inform the
court he was asking for no jail time.

Instead he disagreed with AP&P's

recommendation for credit for time served. The trial judge then sentenced the
Defendant to prison.
The Defendant received ineffective assistance of counsel when his attorney
failed to put the plea agreement on the record and when he failed to argue for
specific performance or as a grounds for withdrawal of the plea.
Since the State breached its agreement and since the Defendant received
ineffective assistance of counsel, this case should be remanded to the trial court to
determine the appropriate remedy. The appropriate remedy would be either a
withdrawal of the plea or specific performance on the part of the State.

9

ARGUMENT
I.

THE TRIAL COURT ABUSED ITS DISCRETION WHEN IT
DENIED THE DEFENDANT'S REQUEST TO WITHDRAW
HIS PLEA.

In Santobello v. New York, 404 U.S. 257 (1971), the Supreme Court recognized
that a defendant who enters into a plea bargain with the State has a constitutional
right to a remedy when that plea agreement is broken. Id. at 262. The Court left
the question of whether that remedy should be withdrawal of the guilty plea or
specific performance of the plea agreement to the state courts to decide. Id. at 263.
In Utah, there is no bright line rule as to what the proper remedy is. See,
State v. Smit, 95 P.3d 1203 (Utah Ct. App. 2004). "In dicta, the Utah Supreme
Court in State v. Garfield, 552 P.2d 129 (Utah 1976), seems to leave discretion in
the hands of the trial judge as to the appropriate remedy for breach of a plea
agreement." Id.
In the case at bar, the State's attorney entered into an agreement with the
Defendant through his attorney. Then when the Defendant admitted the affidavit,
neither his attorney nor the State's attorney put the plea agreement on the record.
However, it became clear at a subsequent hearing that this agreement had been
made.
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Even though the State's attorney had agreed to not ask for jail time at
sentencing, he immediately breached the deal by asking the trial court to hold the
Defendant without bail pending sentencing.
At the Defendant's sentencing, the prosecutor breached the agreement a
second time by recommending jail instead of no jail that he had originally
promised.

Defendant's attorney at his sentencing failed to object to the

prosecutor's recommendations and failed to ask for specific performance.
In State v. Quintana, 48 P.3d 249 (Utah Ct. App. 2002), the State agreed to
give the defendant a double 402(b) reduction if she paid the restitution within six
months. Id. at 250. The defendant paid the restitution within six months and then
filed a double 402 motion requesting a reduction in the degree of theft she was
convicted of.

The State opposed the motion because she had not successfully

completed probation.

The trial court denied the defendant's motion and a

subsequent motion to compel the plea agreement. Id. at 250-51.
This Court held that because the defendant upheld her end of the bargain by
pleading guilty she was entitled to the State's recommendation supporting her
double 402 motion. Id. at 251-252.
In State v. Randall 2004 UT App 222 (Utah Ct. App. 2004), this Court
stated that "[w]e conclude that when a plea agreement is breached by the
prosecutor, the proper remedy is either specific performance of the plea agreement
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or withdrawal of the guilty plea both at the discretion of the trial judge." Id. at ^
17.
Unfortunately, neither of the Defendant's attorney raised this issue with the
trial court. This failure not only amounted to ineffective assistance of counsel,
which is briefed below, but resulted in plain error as well. "[T]o establish the
existence of plain error and to obtain appellate relief from an alleged error that was
not properly objected to, the appellant must show the following: (i) an error exists,
(ii) the error should have been obvious to the trial court; and (iii) the error is
harmful, i.e., absent the error, there is a reasonable likelihood of a more favorable
outcome for the appellant.. ." State v. Dunn, 850 P.2d 1201, 1208 (Utah 1993).
It should have been obvious to the trial court that a deal had been entered
into and that the State breached its deal it asked that the Defendant be held no bail
pending sentencing and when it objected to AP&P's sentencing recommendation.
In this case, the error consisted of the breach of the plea agreement and failure to
put it on the record. This error was harmful because the Defendant believed that
by admitting the affidavit he wouldn't have to serve any jail time due to the State's
recommendation. Finally, if the State would have upheld it's end of the bargain
there is a reasonable likelihood that the trial court would have followed its
recommendations and the result would have been much more favorable for the
Defendant.
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This case should therefore be remanded to the trial court for a determination
of the appropriate remedy. "[I]f the prosecutor in the instant case had breached the
plea agreement, we would remand to the trial court for a determination of the
appropriate remedy." State v. Randall, at \ 17.
II

THE
DEFENDANT
RECEIVED
INEFFECITVE
ASSISTANCE OF COUNSEL WHEN HIS ATTORNEY
VIEWED A THIRD DEGREE FELONY AS NOT
IMPORTANT AND WHEN HE DIDN'T ADEQUATELY
DISCUSS THE AFFIDAVIT WITH THE DEFENDANT AND
WHEN HE DIDN'T PUT THE PLEA AGREEMENT ON THE
RECORD.

The United States Supreme Court has recognized that "the right to counsel is
the right to the effective assistance of counsel." Strickland v. Washington, 466
U.S. 668, 686, 80 L.Ed.2d 674, 692 (1984). In Strickland, the Supreme Court
established a two-part test to determine whether counsel's assistance was
ineffective.

"First, the defendant must show that counsel's performance was

deficient. This requires showing that counsel made errors so serious that counsel
was not functioning as the 'counsel' guaranteed the defendant by the Sixth
Amendment." Strickland v. Washington, 466 U.S. at 687, 80 L.Ed.2d at 693.
There

were

several

errors

that

prejudiced

the

Defendant. First, Defendant's counsel failed to adequately discuss the affidavit
that Defendant admitted to. Defendant's attorney testified that they "had a brief
conversation." (R. 120/tab 4/2). His attorney testified that "We briefly discussed
13

this case and I read to him the affidavit. We basically talked very briefly. I asked
him if he had any proof that he had made the payments that were required. He said
he didn't have them with him. I advised him that we had basically - the other
cases were more important, that this was minor, he's still going to have to pay the
money. He agreed and decided just to get it over with." Id. Later, during the
same hearing, Defendant's attorney clarified whether or not he had read the
affidavit to the Defendant. He stated "I said that I had reviewed that with him.
What I'm going off on that is a common practice to review it, but I have no
specific recollection that I read through each allegation of the affidavit and, in fact,
since it was a simple matter that either you paid your support or you didn't, I don't
know that I read it verbatim to him or just discussed that the allegations were that
you haven't made you [sic] payments." (R. 120/tab 4/6).
The trial court showed Mr. Coggins a copy of the affidavit and asked him if
that was what he had reviewed with the Defendant. Mr. Coggins responded, "Your
Honor, I apologize, but I do not recall reviewing that affidavit with Mr. Hale. I
checked my file before I came here and there was not a copy of that in my file."
(R. 120/tab 4/7).
The trial court asked Mr. Coggins what he reviewed with the Defendant.
Mr. Coggins answered, "Your Honor, I believe I reviewed either the court file or
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Mr. Roche's file but I don't believe I took that back with me to discuss it with Mr.
Hale. I don't recall a hundred percent, Your Honor." (R. 120/tab 4/8).
What is clear from the above testimony is that Defendant's attorney didn't
believe that the charge was "a big deal." It is also clear that he didn't spend very
much time discussing the matter or the consequences with him. What is less clear
is whether Defendant's attorney went through the affidavit with the Defendant.
The attorney did not specifically remember going through the affidavit, and even
more troubling is that he didn't have a copy of the affidavit in his file. It is
apparent from the record that the Defendant had some concerns just prior to
admitting the affidavit.

After the judge asked him if he was familiar with the

allegations in the affidavit (to which he answered yes) the trial judge asked him if
he admitted it. At that point, the Defendant had a conversation with his attorney
that lasted between one and two minutes. (R. 120/ tab 4/18). After the discussion,
the Defendant admitted the affidavit. Id. The Defendant testified that they were
discussing "if it was the right thing to do because we'd only had a brief
conversation in the back room and he said yeah, considering everything else go
ahead and do it because this is what you need, and so I was just following advice
of counsel and entered the guilty plea." (R. 120/ tab 4/17).
The second error Defendant's counsel made was his failure to put the plea
agreement with the State on the record. When the Defendant admitted the affidavit
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his attorney didn't inform the Court that the prosecutor was willing to affirmatively
recommend against the imposition of jail. (R/ 120/tab 2/1-3). The only reason this
agreement was revealed is because on cross-examination at the hearing to
withdraw the admission the prosecutor questioned Mr. Coggins about the
agreement. When Mr. Coggins was questioned about the agreement he stated, "I
don't recall 100 percent but there was some discussion on what his penalty would
be and I think the penalty was just going to be - there wasn't going to any [sic]
additional jail or anything like that but he was going to have to pay the money and
the conviction would be entered instead of being held in abeyance and later
dismissed." (R. 120/tab 4/3-4).
The prosecutor then stated, "In fact what we discussed, maybe to refresh
your memory, is do you recall that we discussed in exchange for an admission that
I would recommend no jail time come sentencing; that mostly what I was
concerned about was that the plea in abeyance be revoked, that the conviction be
entered. Do you recall that?" (R. 120/tab 4/4). Mr. Coggins answered, "It sounds
very familiar. I can't say a hundred percent but that sounds familiar . . ." Id.
The Defendant received ineffective assistance when his attorney failed to
adequately address the allegations in the affidavit with the Defendant and when he
failed to inform the trial judge of the favorable plea negotiation.

In State v.

CrestanU 111 P.2d 1085, 1089 (Utah Ct. App. 1989), this Court stated that
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"judicial scrutiny of counsel's performance must be highly deferential and
recognize the importance of sound trial strategy." In Strickland, the Supreme
Court held that the appellant must "identify the acts or omissions of counsel that
are alleged not to have been the result of reasonable professional judgment. The
court must then determine whether, in light of all the circumstances, the identified
acts or omissions were outside the wide range of professionally competent
assistance." Strickland, U.S. at 690.
There is no sound trial strategy to not put a favorable plea agreement on the
record. This is an omission that was deficient and outside the wide range of
professionally competent assistance. Since the first prong of the Strickland test has
been met it is necessary to move to the second prong of the test.
The second prong of the Strickland test is the defendant must show that the
deficient performance prejudiced the defense.

This requires showing that

counsel's errors were so serious as to deprive the defendant of a fair trial, a trial
whose result is reliable." Strickland v. Washington, 466 U.S. at 687, 80 L.Ed. 2d at
693.
In Strickland, the Court held that "[t]he purpose of the Sixth Amendment
guarantee of counsel is to ensure that a defendant has the assistance necessary to
justify reliance on the outcome of the proceeding." In State v. Templin, 805 P.2d
182 (Utah 1990), the Utah Supreme Court held that to meet the second part of the
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Strickland test a defendant "must show that there is a reasonable probability that,
but for counsel's unprofessional errors, the result of the proceeding would have
been different. A reasonable probability is a probability sufficient to undermine
confidence in the outcome." Id. at 187(quoting Strickland v. Washington, 466 U.S.
668, 694 (1984)). In making the determination that counsel was ineffective the
appellate court should "consider the totality of the evidence, taking into account
such factors as whether the errors affect the entire evidentiary picture or have an
isolated effect and how strongly the verdict is supported by the record." Id.
When the totality of the circumstances is considered it is clear that the
Defendant did not receive the type of assistance necessary to justify confidence in
the result. The State agreed to recommend against jail time. If the State had
followed through on its agreement and if the trial judge had followed those
recommendations there would have been a much different (and more favorable)
outcome for the Defendant. Instead of no jail, he is serving a term at the Utah
State Prison. Clearly, this should undermine confidence in the result.
For these reasons, this case should be remanded to the trial court to
determine the appropriate remedy for the State's breach of the plea agreement.
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CONCLUSION
The Defendant should be entitled to the agreement that he believed had been
made at the time he admitted the affidavit. Since this agreement was breached, this
case should be remanded to the trial court to determent the appropriate remedy.
DATED thisZ^day of November, 2004.

DEE W. SMITH
Attorney for Appellant

CERTIFICATE OF MAILING
I certify that I mailed two copies of the foregoing Brief of Appellant to Mark
Shurtliff Attorney General, Attorney for the Plaintiff, 160 East 300 South, 6th Floor
PO Box 140854 SLC, Utah 84114-0180, postage prepaid this^gday of
November, 2004.

DEE W. SMITH
Attorney at Law
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ADDENDUM A

SECOND DISTRICT COURT - OGDEN COURT
WEBER COUNTY, STATE OF UTAH
STATE OF UTAH ATTORNEY GENERAL,
Plaintiff,

MINUTES
EVIDENTIARY HEARING
NOTICE

vs .

Case No: 021902726 FS

RICKY LEE HALE,
Defendant.

Judge:
Date:

MICHAEL D. LYON
February 25, 2004

PRESENT
Clerk:
shannone
Prosecutor: KYLE ROCHE
Defendant
Defendant's Attorney(s): GARY BARR, PDA
DEFENDANT INFORMATION
Date of birth: January 21, 1966
Video
Tape Number:
L022 504
Tape Count: 3:55
CHARGES
1. CRIMINAL NONSUPPORT - 3rd Degree Felony
- Disposition: 10/17/2002 Plea in abeyance
HEARING
This is time set for evidentiary hearing on defendant's motion to
withdraw admission to the affidavit.
The defendant is present in custody of the Davis County Jail and
represented by Gary Barr. Kyle Roche is present on behalf of the
State of Utah, Attorney General's Office.
COUNT: 3:56
Defendant's witness 1, Deven Coggins is sworn and testifies.
Examination, cross-examination, and re-direct is presented. Mr.
Coggins also anwers the inquiries of the Court.
COUNT: 4:22
Defendant's witness 2, Ricky Hale is sworn and testifies.
The State stipulates to the admission of the video tape of the
previous hearing in which the defendant enters his admission. Mr..
Page 1

096

Case No: 021902726
Date:
Feb 25, 2004
Barr profers as to what is on the video tape.
COUNT: 4:35
Counsel presents argument.
COUNT: 4:44
Court denies motion to withdraw admission. Court finds that the
defendant was represented by counsel and that the defendant was
asked expressly by the Court if he was familiar with the
allegations of the affidavit. The defendant respondend with "yes".
The Court further finds that the defendant had the opportunity to
meet with Mr. Coggins to address his concerns.
Sentencing is set for 4/1/04 at 2:00 p.m. The Court finds that the
defendant violated the plea in abeyance when he admitted to the
affidavit and therefore, finds that holding the defendant on no
bail pending sentencing is justified.
The defendant is to produce records of his payments of child
support and to provide them to Mr. Roche. Mr. Roche is to notify
the clerk if the payments have been made.
Adult Probation and Parole is to prepare the pre-sentence
investigation report.
Plaintiff's exhibit 1 is offered, received, and withdrawn. Copy of
the exhibit is put into the file for future reference.
APP SENTENCING is scheduled.
Date: 04/01/2004
Time: 02 : 00 p.m.
Location: 4th Floor Southwest
Second District Court
2 52 5 Grant Avenue
Ogden, UT 84401
Before Judge: MICHAEL D. LYON
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ADDENDUM B

SECOND DISTRICT COURT - OGDEN COURT
WEBER COUNTY, STATE OF UTAH
STATE OF UTAH ATTORNEY GENERAL,
Plaintiff,

MINUTES
AG SENTENCING
SENTENCE, JUDGMENT, COMMITMENT

vs.

Case No: 021902726 FS

RICKY LEE HALE,
Defendant.

Judge:
Date:

MICHAEL D. LYON
April 8, ,2004

PRESENT
Clerk:
shannone
Prosecutor: KYLE ROCHE
Defendant
Defendant's Attorney(s): GARY BARR, PDA
DEFENDANT INFORMATION
Date of birth: January 21, 1966
Video
Tape Number:
L040804
Tape Count: 2:48

i )

~~~i

CO

CHARGES
1. CRIMINAL NONSUPPORT - 3rd Degree Felony
- Disposition: 10/17/2002 Plea in abeyance
HEARING
This is time set for sentencing. The defendant is present in
custody of the Davis County Jail and is represented by Gary B a n .
The Court reports that the defendant was convicted of the
Aggravated Robbery as listed in the pre-sentence investigation
report.
The State addresses the Court and objects to the recommended jail
time due to the defendant prolonging this case, withdrawing his
admission, and not providing the documentation requested by the
Court.
The Victim addresses the Court.
The Defendant addresses the Court.
The Court reports that the defendant continues to rationalize his
behavior, has had prior commitments to the Utah State Prison, and

Page 1
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Case No: 021902726
Apr 08, 2004
Date:
has violated parole.
SENTENCE PRISON
Based on the defendant's conviction of CRIMINAL NONSUPPORT a 3rd
Degree Felony, the defendant is sentenced to an indeterminate term
of not to exceed five years in the Utah State Prison.
To the WEBER County Sheriff: The defendant is remanded to your
custody for transportation to the Utah State Prison where the
defendant will be confined.
SENTENCE RECOMMENDATION NOTE
The Court denies the defendant's request for credit for time
served.
Judgment against the defendant for restitution is entered in the
amount of $52,872.89.
The defendant is advised that he has thirty days in which he may
file an appeal.
Dated this

/yI J day of

(OIHJ

.*<Q\D i s t r i c t Court Judge
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ADDENDUM C

APPEARANCES
For the Plaintiff:

KYLE ROCHE
ASSISTANT ATTORNEY GENERAL

For the Defendant:

DEVEN COGGINS
ATTORNEY AT LAW
* * *

OGDEN, UTAH - DECEMBER 11, 2003
JUDGE MICHAEL D. LYON PRESIDING
P R O C E E D I N G S
MR. COGGINS:

Your Honor, if we could go to No. 18.

Deven Coggins appearing on behalf of Ricky Hale.
THE COURT:
versus Ricky Hale.

Thank you.

This is the State of Utah

Is the attorney general present?

MR. ROCHE:

Kyle Roche for the State.

THE COURT:

I didn't see you sit down.

I thought it

was still Mr. Daynes there.
This is an Order to Show Cause.

This matter was

continued from the 4th of December to allow Mr. Hale to obtain
counsel.

The record may show that Mr. Coggins is now entering

his appearance.
What do you want to do at this point?
MR. COGGINS:

Your Honor, he's going to admit to the

violation.
THE COURT:

All right.

Mr. Hale, are you familiar

with the affidavit supporting the Order to Show Cause?
THE DEFENDANT: Yeah.
THE COURT:

Do you understand your right to have a

hearing?
THE DEFENDANT: Yes.
THE COURT:

Are you waiving that right today?

THE DEFENDANT: Yes.

THE COURT:

All right.

Do you understand that if you

admit the affidavit, the Court will violate your probation and
you may or may not be reinstated, do you understand?
THE DEFENDANT: Yes.
THE COURT:

Do you admit the affidavit filed in this

case?
THE DEFENDANT: Yes.
THE COURT:

All right.

Let's continue this out a

couple of weeks.
MR. ROCHE:

Your Honor, this was actually a Plea in

Abeyance that (inaudible) conviction.
THE COURT:

All right, that's what it is then.

The

Court will - I assume then the State is moving to enter his
conviction?

entered.

MR. ROCHE:

We are.

THE COURT:

All right.

The conviction now is

Let's set this out then I guess about four weeks for

sentencing, five weeks.
COURT CLERK:

We're going to go to the 15th of

January.
THE COURT:

Does that fit for your calendar, Mr.

Coggins?
MR. COGGINS:
THE COURT:
sentence.

It does, Your Honor, thank you.
2:00, January 15, the Court will impose

MR. ROCHE:

1

Your Honor, in light of Mr. Hale's other

2

difficulties with the Court, we are asking that he continue to

3

be held and held without bail until that time.

4

THE COURT:

And what is the...

5

MR. ROCHE:

He's facing multiple felony counts both

6

here in Weber and Davis County.

7

THE COURT:

Then he'd be felony on felony, wouldn't

9

MR. ROCHE

That would be.

10

THE COURT

He is felony on felony?

11

MR. ROCHE

It would be now.

12

THE COURT

Okay.

8

13
14

he?

Then by law, Mr. Hale, you're not

eligible for bail and we'll see you on the 15th. Thank you.
(Whereupon the hearing was concluded)

15
16
17
18
19
20
21 i
22
23 !
i
24 |
-C25

APPEARANCES
For the Plaintiff:

KYLE ROCHE
ASSISTANT ATTORNEY GENERAL

For the Defendant:

GARYBARR
PUBLIC DEFENDERS ASSOCIATION
* * *

INDEX
WITNESS

Page

DEVENCOGGINS
Direct Examination by Mr. BanCross Examination by Mr. Roche
Redirect Examination by Mr. Barr

1
3
5

RICKY HALE
Direct Examination by Mr. Barr

10

EXHIBITS
D-2 - Handwritten Child Support Document
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OGDEN, UTAH - FEBRUARY 25, 2004
JUDGE MICHAEL D. LYON PRESIDING
P R O C E E D I N G S
THE COURT:

Good afternoon.

This is the time set for

an Evidentiary Hearing in the matter of State of Utah v. Ricky
Hale.
MR. BARR:
things.

Your Honor, this is actually set for two

The Court will recall first a Motion to Continue

Motion Hearing on the Defendant's Motion to Withdraw his
Admission and then if necessary, we were going to do the
Evidentiary Hearing.
THE COURT:

All right.

Do you want to address first

of all the Motion to Withdraw, Mr. Barr?
MR. BARR:

Yes sir, Your Honor.

I think first we'd

would call Deven Coggins.
DEVEN COGGINS
having first been duly sworn, testified
upon his oath as follows:
DIRECT EXAMINATION
BY MR. BARR:
Q

Please state your name.

A

Deven J. Coggins, C-O-G-G-I-N-S.

Q

And you were the attorney for Mr. Hale at his Plea in

Abeyance violation affidavit; is that correct?
A

Yes, I believe it was December 11 of last year.

Q

Okay.

Can you please tell the Court what you and Mr.

Hale discussed regarding the allegations of the affidavit?
A

Yes.

We had a brief conversation.

It was back in

the holding room where I speak with him through the glass.

A

good portion of the conversation was revolving around an
upcoming hearing where we were attempting to have his bail
reduced in a Davis County matter as well as a Weber County
matter.

We briefly discussed this case and I read to him the

affidavit.

We basically talked very briefly.

I asked him if

he had any proof that he had made the payments that were
required.

He said he didn't have them with him.

I advised him

that we had basically - the other cases were more important,
that this was minor, he's still going to have to pay the money.
He agreed and decided just to get it over with.
Q

Did you discuss anything about the potential of him

being felony on felony?
A

It did not occur to me.

In fact when ittwas argued,

I believe by Ms. Beaton who was not counsel, it took me by
surprise.

I was actually frustrated with myself that I had not

discussed that or even thought of that, so no, I did not advise
him of that.
Q

That was a mistake on my part.

And at that point in time, it is my understanding

that Mr. Hale was not in custody but he was taken into custody.
A

He was in custody but I don't believe he was being

held on that particular case.

He was in custody on other

•

2

matters.
2
3
4
5
6
7
8

Q

A

He could have, yes.

Bail was set and we were having

a hearing to have bail reduced I believe the following Tuesday.
Q

Okay.

But then as a result of the admission on this

plea, he became felony on felony, not eligible for bail?
A

Exactly.
MR. BARR:

I don't have any other questions for Mr.

Coggins.

11
12

And he could have bailed out on those

other matters as far as you know?

9
10

Oh, okay.

CROSS EXAMINATION
BY MR. ROCHE:

13

Q

Good afternoon, Mr. Coggins.

14

A

Mr. Roche.

15

Q

I was counsel at the time of the entry was I not?

16

A

Yes.

17

Q

Of the entry of the admission?

18

A

Yes.

19

Q

And when we discussed what to do about this case,

20

essentially what we discussed was in essence another plea, is

21

that correct?

22

a recommendation come sentencing; is that correct?

In other words, enter the admission and I'd make

23

A

I recall that we discussed he was going to enter an

24

admission.

I believe - I don't recall 100 percent but there

25 j was some discussion on what his penalty would be and I think

the penalty was just going to be - there wasn't going to any

|

additional jail or anything like that but he was going to have !
to pay the money and the conviction would be entered instead of j
being held in abeyance and later dismissed.
Q

j

In fact what we discussed, maybe to refresh your

memory, is do you recall that we discussed in exchange for an

j
i
i

admission that I would recommend no jail time come sentencing; |
that mostly what I was concerned about was that the plea in

|

abeyance be revoked, that the conviction be entered.

;

Do you

recall that?
A

j

It sounds very familiar.

I can't say a hundred

percent but that sounds familiar, it sounds like that was the

j
j
j

essence of the conversation but I can't say a hundred percent, j
Q

Okay, that's fine.

How long have you been a criminal:

defense attorney?

i

A

It will be ten years this October.

Q

Okay.

When you advise clients, whether it be at the

time of entering a plea or entering an admission to a
violation, is your common practice to advise them that they
might be incarcerated pending sentencing?
A

Yes.

Q

It is.

A

That did not come up regarding this case because we

Did you in this case?

were focused on, and I believe my exact words were, we had
bigger fish to fry at this point because he had much more

serious charge ahead of him and frankly, this charge was not a
big concern in my mind and I may have neglected going into all
the details regarding this because it seemed minor at the time.
Q

Did that have anything to do with the fact that he

was already incarcerated?
A

Probably, yes.
MR. ROCHE:

No further questions, Your Honor.

THE COURT:

Mr. Barr?
REDIRECT EXAMINATION

BY MR. BARR:
Q

Regarding the question that there was a

recommendation that the State was going to recommend no jail
time, do you remember if you had the conversation with Mr.
Hale?
A

No, I didn't.

I don't remember having that

conversation with Mr. Hale.
Q

Do you remember ever putting it on the record that

that's what the recommendation of the State was?
A

No, I don't believe that was put on the record.

Q

In fact, what actually came out upon the record was

he was felony on felony and the State brought that up and then
they kept him in custody and wouldn't release him; is that
right?
A

Exactly, and as I said, I was surprised by that.

I

frankly was upset with myself, kicked myself, went back to the

1 I office and discussed it with a partner and we were working as
2

j

fast as we could to get it back before this Court to see if we j
i

i

3 | could remedy that that had not been discussed.

j

4

j

Q

Thank you.

5 I
A
I would like to clarify an answer I gave earlier in
'
.
i
6 j regards to reviewing the affidavit. I said that I had reviewed!
7 j that with him.

What I'm going off on that is a common practice!
j

8 I to review it, but I have no specific recollection that I read

j

9 | through each allegation on the affidavit and, in fact, since it j
10 | was a simple matter that either you paid your support or you

j

11 j didn't, I don't know that I read it verbatim to him or just

j

12 I discussed that the allegations were that you haven't made you

!

13 I payments.
14 j

MR. BARR: Thank you.

15 i

THE COURT:

Nothing further.

I am assuming that there was never any

16 | contest by him that he had not paid his support; is that

I
j

|

17 j correct?
18 I

j

THE WITNESS:

Your Honor, he had indicated that he

j
i

19 | had paid support.
20 j with him.

He had proof of it but he did not have that j

As far as—

I
i

21 j

THE COURT:

Now wait a minute now, counsel.

Are you
\

i

22 ! saying that he didn't admit that he was delinquent in paying

!

23 | his support?

i

24

THE WITNESS:

25 j would say that-

No, I wouldn't say that, Your Honor.

I

1 J

THE COURT:

You allowed him to plead guilty.

Are you

2 j telling this Court that he didn't admit that he had not paid
3 ! the support?
I
4

THE WITNESS:

No, Your Honor.

What my answer was is

5 ! that he had admitted that he had not paid all of the support
6 I but he had made some of the support but he didn't have proof
7 I for that.

I told him the allegations were he hadn't made

8 j support and that's what he would have to be admitting to and
9 j the only thing I recall him saying is that he had some support
10 i for that, that he made some of the payments and that he would
11 j like to argue a statute called IQUA, but I informed him that I
12 i didn't think that applied and that I asked him if he had made
13 j all of his payments.

I don't recall his answer but I did - it •
j

14

was my impression that he had not made the payments and had not j

I

|

15 j followed the agreement.
I
16 !
THE COURT: Would you please show this to Mr. Coggins, \
i

17 | please?
18 !

i

Is that the affidavit that you reviewed with the

19 | defendant?

j
!

;
j

20 !

Maybe.we ought to first of all show that to Mr. Roche'

• I

!

21 I and make sure that we're talking about the same affidavit.
j

22 |

THE WITNESS:

Your Honor, I apologize, but I do not

23 j recall reviewing that affidavit with Mr. Hale.

I checked my

24 I file before I came here and there was not a copy of that in my
25 ! file.

\
j

THE COURT:

Well, what was it then that you reviewed j
i
i

with the defendant prior to taking him into the courtroom and
having him enter an admission to the affidavit?
THE WITNESS:

|

Your Honor, I believe I reviewed either;
i

the court file or Mr. Roche's file but I don't believe I took
that back with me to discuss it with Mr. Hale.

!

I don't recall j

a hundred percent, Your Honor.
THE COURT:

This affidavit says that as part of his

plea in abeyance agreement he was ordered to pay ongoing
support in the amount of $556 per month and that he was ordered
to pay an additional monthly payments of at least $200 toward
an arrearage or restitution of some $47,000 and that he was
ordered to maintain full-time employment and was further
ordered to keep the court appraised of his employment
information.
The allegation is that he has violated his probation
relative to allegation number one, it says that he*has failed
to pay the court his ongoing support and specifically it says
that he should have paid some $4,448 toward his ongoing support
but he's only paid $556.

Now, did the defendant admit that he

had not paid that?
THE WITNESS:

In court he admitted it, Your Honor.

I'm trying to decide what he admitted—
THE COURT: Oh, he admitted the affidavit in court.
THE WITNESS: Yes, and Your Honor, number one, I

can't remember the exact admission when we discussed it back
there.

|

Number two, I am somewhat leery of talking about what

was discussed there because of the privilege.

I don't want to !

get myself in — I'd have to seek counsel on that.

j
I
!

THE COURT:

Your previous testimony at the outset of j

this was that you read the affidavit regarding the amount and

I

he admitted that he owed that.

|

Now are you saying he didn't

say that?

j
THE WITNESS:

No, Your Honor.

exactly what the conversation was.

I'm trying to remember I

I reviewed my notes.

There;

We were

\

I remember discussing

j
i
j

wasn't a file opened on this particular case.

j
representing him on the other matters.
this case with him back there.

I do not recall going through

j
the affidavit with him. I do recall discussing with him
j
whether or not he had made the payments. It's my recollection j
I
that either he said he did not or that he doesn't have a
I
defense to not making them and that was the basis Gff going
ahead with the plea.
THE COURT:

j
The minute entry, December 15 says the

j
i

defendant admitted all allegations contained in the affidavit, j
THE WITNESS:

I'd have to defer to that, Your Honor, j

I'm trying to remember to the best of my recollection what

I

occurred in that conversation. I do not recall going verbatim
with him the affidavit. I do recall a general conversation
!
that it was not followed, wasn't making the monthly payments,

I

1 I the $566 and the $200, sounds familiar that we discussed that
2 J and that at the end of the conversation, regardless of what was
3 | discussed, he had agreed that he would admit to not making the
4 j payments and admitting to the affidavit.
5 I

THE COURT:

Okay.

Any other questions from counsel.

6 j

You may step down Mr. Coggins.

I'd like you to

7 j remain though until the hearing is over just in case we need to
8 j recall you.
9 j

MR. BARR:

Could we approach, Your Honor?

10 j

THE COURT:

Yes.

11

(Whereupon a sidebar was held)

12

THE COURT: We'll be in recess for five minutes.

13 j

(Whereupon a recess was taken)

14 |

THE COURT:

15

MR. BARR:

Mr. Barr do you have other evidence?
Yes, call Mr. Hale.

16 j

|

RICKY LEE HALE

|

i

i

17 i

having first been duly sworn, testified

18 j

upon his oath as follows:

19

;

I

DIRECT EXAMINATION

20 ! BY MR. BARR:
21 |

Q

Will you please state your name?

22 |

A

Ricky Hale?

23 j

Q

You are the defendant in this action, correct?

24 |
25 |

A
Q

I am.
I want to show you a document which has been marked

10

1 I as Defendant's Exhibit 2 and tell me what that is.
2 |

A

This is a written account of the payroll deductions

3 | off my paychecks.
4

Q

What kind of deductions?

5 J

A

Payroll deductions for child support.

6 I

Q

Who prepared that document?

7

A

I wrote the document as it was being stated to me

8 I over the telephone from the office.
9 I

Q

When did you prepare that document?

10 J

A

This was last week.

11 |

Q

Who did you call?

12 I

A

I called our secretary.

13 |

Q

Who?

14 I

A

Our secretary.

15 I

Q

A person's name?

16 I

A

Christina.

17 I

Q

Christina what?

18 I

A

I'm not sure what her last name is.

19 !

Q

She's your secretary?

20 |

A

She's the office secretary.

21 |

Q

Okay.

22 I

A

My job, Kirby Vacuums.

23 !

Q

What?

24 J

A

Kirby Vacuums.

25 |

Q

Kirby Vacuums?

Office for what?

1 I

A

2 !

Q

Where is that located?

3 I

A

That is in Reno, Nevada.

4 j

Q

Do you know the phone number?

5 I • . • A
6

Q

Yes.

Yes.

So, you have a set of dates and numbers and monetary

7 I amounts on there.
8 I

A

It is, toll free number is 800-236-5069.

What -

Yes, I have dates. I have exact amounts and check

9 I numbers from 10 i

Q

So what do the dates mean?

11

A

The date is the date that it was taken out of my pay

12
13 |

and sent to Office of Recovery Services.
MR. ROCHE:

Your Honor I'm going to object at this

14 j point because if we're getting into the evidentiary hearing,
15 j then let's get the motion taken care of.

This goes to his

16 I defense on an evidentiary hearing as to whether or not he's
17 | actually in violation.
18 I
19
20

THE COURT:

I'm going to sustain the objection.

Not

only that but, you know, it's just hearsay.
MR. BARR:

I thought that, Your Honor but it seems to

21 j me one of the things when you're considering a motion to
22 | withdraw a plea is whether he may have some valid defense.

Now

23 j the purpose of offering this document here is that you may
24 | recall when we were last in Court, you granted him the
25 j opportunity to be eligible to be released on this charge if he

• 12

could set bail on the other things because he said he had these \
i

records in Nevada and he was going to go to Nevada to pick them |

i
up to bring them back.

He wasn't able to bail so apparently

what he did was—
THE COURT:

|
I

Is there a reason why if he made the

phone call he just didn't have the company records themselves

|
j

that speak for themselves as opposed to his self-serving
statements?
MR. BARR:
THE COURT:

I
I think it happened a week ago.

j

Well, but a week ago, they could be here j

by now.

|
MR. BARR:

That could be.

I guess what I was going

to - the thing that I was going to ask at the end of this was, I

i

if that is correct, it would seem to be that be paid about

;

$16,000 in child support last year which was much more than

j

what they had requested and see if I can get those records

j

because I don't know if he made those numbers up or not
honestly but he's going to tell me that - I'm trying to lay the
foundation where he got this information but it seems to me
that if he made truly $16,000 in child support payments last
year, he hasn't violated the agreement.
THE COURT:
MR. BARR:

Why did he admit it then?
I don't know, maybe because he knew he had

bigger fishTHE COURT:

Why don't we just ask you.

You entered a

13

plea to all allegations in the affidavit.

Why did you do that

if you felt like you had a complete defense?
is a defense.

You know, payment

If you'd done everything that you were ordered

to do under the agreement, why did you enter a plea of guilty?
THE WITNESS:

I entered the plea on advice of counsel

facing everything else that's out there right now and I mean,
not being able to have the proof at hand THE COURT:

Mr. Hale, are you telling this Court that

if you know you've made payments that you're going to enter a
plea of guilty or admit the affidavit on advice of counsel?
Does that make any sense to you?

It doesn't make any sense to

me.
THE WITNESS:
had no idea.

No.

Counsel knows what's going on.

I haven't been in this game.

I

Since then I've

learned a lot.
THE COURT:
before this court.

This isn't the first time you've been
You're not a barefoot pilgrim.f

I mean,

you've entered before pleas of admitting that you've not paid
child support.
THE WITNESS:
THE COURT:

One time, Your Honor.
Yeah.

THE WITNESS:

And that was a plea in abeyance and the

plea in abeyance I've done everything to my best to keep up
with that and make sure payments were ahead of schedule and
everything else and which according to my records and the
14

records of my job are way ahead of schedule.
MR. ROCHE:

Your Honor, again, we're arguing about

the affidavit instead of the admission, the motion.
THE COURT:

Well, to the extent that it may have a

bearing on both, go ahead and continue counsel.
Q

(BY MR. BARR)

Okay.

So you have several dates on

there and those dates indicate the dates that Christina said
that you made payments to ORS; is that correct?
A

Yes.

Q

And then you have the check number, is that the

number?
A

Yes.

Q

And then you have the money amounts?

A

Yes, I do.

Q

And what was the total amount that it says on there

was taken out?
A

The total amount that was taken out is $'16,182.80.

Q

So when you had this conversation with Christina, did

you ask her to send that proof to you?
A

She's in contact with the bank right now getting

copies of the cancelled checks and stuff so we can verify
exactly whose account cashed them and everything else so we
know exactly that ORS did receive the payments.
Q

Did she indicate to you how long it would take to get

that stuff?

:• • 1

5

A

It takes anywhere from 10 to 15 days is what she said

normally.
Q

And you talked to her a week ago?

A

I talked to her last Thursday when I didn't come to

court Wednesday because I didn't have any papers.

I wrote a

letter for the court, you know, explaining why I didn't have
them and since then I've had a little bit of an opportunity to
try and get stuff together and so - I was in max for a while so
I wasn't able to use a phone or anything like that and so - I'm
not in max any more.
Q

Okay.

Do you remember the affidavit hearing in front

of Judge Lyon?
A

You mean when I have Mr. Coggins as counsel?

Q

Yes, in December.

A

Yes, I remember that.

Q

Did you have an opportunity to read the affidavit or
%

have it read to you?
A

No.

I didn't read the affidavit or have it read to

me until after I was back in the jail when I was served my
copy.
THE COURT:

Until what?

THE WITNESS:

I got my copy after the court hearing

served to me at the jail and that's the copy that I have on the
table.
25 |

Q

(BY MR. BARR)

So when the Judge asked you - and I'm

16

going to ask that this be admitted Your Honor.

I don't know ifj

you've had an opportunity to look at it or not, there is a tape I
i

on that hearing.

When Judge Lyon asked you, do you admit the

|

affidavit, there's a spot where you start talking with Mr.

j

Coggins.

What were you guys discussing?

I

I was asking him if it was the right thing to do

j

A

^cause I knew I had made payments.

J
•

Q

i

Pardon me?

|

A

I asked if it was the right thing to do because we'd j
I
only had a brief conversation in the back room and he said
1
yeah, considering everything else go ahead and do it because

j

this is what you need, and so I was just following advice of

J

counsel and entered the guilty plea.
MR. BARR:

I would ask that Defense 2 be admitted.

!
I
I j
j

understand it is hearsay but it's just to show you what he says j
he's done.
MR. ROCHE:

For the purposes of the admission, the

motion to admit, the State would stipulate.
THE COURT:

All right.

I'll accept it on that basis.

Do you have any other evidence, Mr. Barr?
(Defense Exhibit 2 received)
MR. BARR:

I do have the tape.

I don't know if

you've had an opportunity to see it?
THE COURT: I've not.
MR. BARR: I can proffer to Your Honor, I've watched

. . • • ' . • ' •
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it twice and what it says is Your Honor asks him if he - you're |
here on a probation violation I believe it started out and then j
I think it was corrected that it was a plea in abeyance and

j

then you asked him if he was familiar with the allegations of

|
l

the affidavit and he says he was and you asked him, does he

j

admit it or not and then he has a conversation with Mr. Coggins j
which lasts about two minutes, maybe not quite two minutes but j
it was at least a minute or more and then he says he admits it
and then they're about to take him in the back and then there's'
a discussion about the felony on felony issue.

j

THE COURT:

Okay, thank you.

j

MR. ROCHE:

Your Honor, I've not had the opportunity j

i

i

to review the tape although I was counsel for the State at that \
I

time.

I do not recall specifically what the court said, you

|

know, any different than what the court normally does with it's!
colloque.

I will agree, I do recall that there was a

I

conversation when the court asked if the defendant, admitted the i
*

affidavit.

There was a conversation between the defendant and j
i

then counsel.

I don't know that it was even a minute but it

was longer than just is this where I say yes type sort of

,

situation and I do specifically recall as far as the felony on
felony discussion and I'm going to clarify, I don't know if

;

it's a correction but I'm going to clarify, the discussion was j
at that point in time I asked the court to hold the defendant
pending sentencing based on his other difficulties with the
• •
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!

court.

The court asked me what other difficulties.

I

addressed that and said there are multiple first degree
felonies pending.

The Court said, well that's felony on

felony, essentially he's not going anywhere.

That is what the

discussion was with the felony on felony.
MR. BARR:
THE COURT:

That sounds correct.
Pardon?

MR. BARR: That sounds correct.
THE COURT: Okay, all right.

Do either one of you

have further questions of Mr. Hale?
MR. ROCHE:

I don't have any questions of Mr. Hale a

this time.
MR. BARR:
THE COURT:

No, Your Honor.
You may step down, thank you.

At the time that it was announced to the Court that
he'd be admitting the affidavit, was there anything on the
record that was made relative to about what the St,ate was
recommending?
MR. BARR:

At sentencing?

THE COURT:

Yes.

MR. ROCHE:

I don't believe we addressed that.

I

know what my memory is in the conversations with Mr. Coggins
but I don'tTHE COURT:

- what was discussed between counsel,

there was nothing on the record that said this is part of the

negotiation, you'll enter an admission to the affidavit, in
exchange the State is recommending you know this or this.
There was nothing MR. ROCHE:
reviewed the tape.

I do not believe so, no.

Mr. Barr has

He might know better than I.

MR. BARR:
THE COURT:
MR. BARR:

I don't remember seeing that on the tape.
Anything else?
I don't have any other evidence.

I just

want to make a brief argument.
THE COURT:

Okay.

Do you have any evidence that you

want to present?
MR. ROCHE:

I don't have any evidence.

I would like

THE COURT:

I'll hear your argument then please.

to argue.

MR. BARR:

You know, Your Honor, as a general rule

and it might be because the calendars are so large that on a
lot of affidavit hearings, ones that I have, when I do them, I
go back and I review the allegations with the defendants and
then I come out here and generally what happens is I say, Your
Honor, he's going to admit to the allegations and then you say
is that true and he says that's true and that's pretty much it.
We don't as a rule go through the allegations detail by detail
like we do when they're making an initial plea.
I think when the conversation that he has with Mr.
Coggins, Mr. Coggins said that he did make payments, he just

20

doesn't have the proof with him.

All I'm asking is, to give me

an opportunity to see if I can produce that proof because I
believe if that is true, then I don't believe he's violated his
terms of the plea in abeyance and I just think it would be a
manifest injustice to allow the conviction if that is true.
THE COURT:
MR. BARR:

Okay, I agree.
So that's all I'm asking.

THE COURT:

All right, thank you.

this question though Mr. Barr.

Let me just ask

When I asked him are you

familiar with the allegations of the affidavit and he says I
am, can the Court assume anything other than he knows what's in j
that affidavit either because he read it or because Mr. Coggins I
i
j

reviewed it with him?
MR. BARR:

!
I totally agree with you, that that's

correct.

|
j

THE COURT:

Okay, very good.

j
i

MR. ROCHE:
there.

Your Honor, that's one of my-'points right!

If the court questions him, is he familiar and he says j

yes, didn't ask his counsel is this where I say yes.
yes.

He says

I mean, just how high is the standard going to be set on

an admission?

If we're going to be able to withdraw any

admission down the road which essentially this is the argument
in this case, why bother having admissions?

Let's just go to

an evidentiary hearing on everything.
With respect to these payments, again, I think that

1 I we're getting the cart ahead of the horse.
2 | specifically - but I'm going to address it.
3 | hearing specifically for two things.

We set this
We set this

We set this hearing, it

4 i was actually set for last week, there was some difficulty, we
5 | continued it to today.
6 I motion hearing.

It was set first to deal with the

Second, if the admission was withdrawn then we

7

had it set for an evidentiary hearing which is the time for

8

everyone to present their evidence as to the affidavit, again,

9 J presuming that the admission is allowed to be withdrawn which
j

i

10 | the Court has not yet ruled on.

But here we go at the time

j

11 i we're arguing the motion hearing, we're arguing about 12 j discussing at least whether or not there's this other proof outi

j

|

13 j here, there's this proof that can get the defendant off on
j
I
i
14 I these charges. Now I agree that we need to take a look at that i

|

j

15 | as far as the admission goes.
16 I advice.

I don't know.

There may or not have been bad

j

I don't think so from the sounds of it j

I

i

17 j especially when the Court questions Mr. Hale specifically as
18 | far as the bad advice, were you presented with the affidavit?

j

19 i Were you presented with the allegations and he says, yes, I'm
i

|
i

20 | familiar with them.
21 I

The only question in my mind as far as that goes is

22 ! remains is was there a duty to tell Mr. Hale about the felony
!

23 ! on felony? The State never asked for felony on felony in the
24 | first place, at least this attorney did not. I don't recall,
i

25 i although there's been testimony otherwise that Ms. Beaton may
22

have done so.

I don't recall that and counsel has stipulated

to the best of his recollection from watching the tape, what I
argued was that Mr. Hale should be kept without bail pending
sentencing which I can do regardless of whether or not there's
other charges.
There's actually some disagreement even when I've
spoken with both other defense counsel as well as the county
attorney's office whether this case really is a felony on
felony situation.

I'm not going to get into that really

because I think it's irrelevant at this point.

I think the

Court needs to take a look at the fact, and this is the only
thing I think the Court really has to look at as far as was
there bad advice, does counsel have a duty to advise his
client, who is already incarcerated, that he could be
incarcerated pending sentencing.
is.

That's really what the issue

That was the basis to withdraw this plea, because when Mr.

Hale decided that maybe he really did want to bail/ out on this
or on the other charges and be free, that is when he apparently
decided to withdraw, at least that's what the appearance is.
THE COURT:

I assume that you've checked your records

to be sure that you have not received those payments that he
represents today that have been paid?
MR. ROCHE:

Well, and that's the other thing, Your

Honor, I am prepared if we go forward today on the evidentiary
hearing, if the Court allows the admission to be withdrawn, I'm
' • 23

1

prepared right now to put my witness from ORS on the stand,

2

she's here and she will testify as to exactly how many payments

3

have been made in this case since the plea in abeyance was

4

entered, how many have been received from the Office of

5

Recovery Services.

i

6

THE COURT:

Does it comport with your affidavit?

I
I
The only j

7

MR. ROCHE:

It comports with my affidavit.

8

thing to add to it is what has come in due to lien levies and

9

one garnishment since the service I believe since the service

10

of the Order to Show Cause.

11

the Court at previous hearings that, yes, we need to update

12

that record but as far as when the Order to Show Cause was

13

filed, it is exactly what we filed it on and that is what the

14

evidence would show.

15 I

|

And we've already acknowledged to

My other concern here is now we're arguing about

16

well, give us a chance to go ahead and provide this exculpatory

17

evidence.

Your Honor, we were here in December.

18

admitted.

We thought it was done other than sentencing.

19

he asserted his right to attempt to withdraw the plea, okay.

The defendant
Then

20 | But, we come back here I believe it was four weeks ago now for
21

the first time we're arguing this motion hearing to withdraw.

22

He says, Your Honor, give me the opportunity, get me past the

23

felony on felony, give me the opportunity to go to Reno.

24

post bail.

25

only one that can get these records, Your Honor, no one else

I will go ahead and get those records.

I can

I'm the

24

can get these records.

And so the Court goes ahead and allows j

him the opportunity specifically to, if he can post bail on the j
other cases, leave the state to get this supposed evidence.
What happens?

Nothing, a phone call last week which j

by the way, the hearing was suppose to occur last week.

Mr.

j

Hale is given an extra week to come up with this evidence that |
really, if this was evidence that should have been exculpatory j
to allow him the opportunity to challenge our affidavit, he has j
had now November, December, January and February, particularly
the whole month of February to do this and here we are today
saying give us another chance to go ahead and get these
records.
Your Honor, there aren't going to be any records but
as far as the admission, the Court has heard what I've had to
say as far as that.

I think we need to get that out of the

way, either allow him to withdraw it or deny the motion and
then we will get on to what we need to get on to as* far as an
evidentiary hearing.

Thank you.

THE COURT:

Thank you.

Any response, Mr. Barr?
MR. BARR:

I guess I just have one last - I don't

doubt that the ORS person is going to get on the stand and say
what Mr. Roche said, but the fact of the matter is yesterday I
received a letter from the state bar that was certified and
that always makes me kind of nervous and so I opened it up and

25

they said well we didn't get your CLEs for the last two years,
you know, you're going to get a $50 late fee, we're going to
have to suspend your license, you need to respond and I'm
thinking like what?

I know I sent it in.

So then I wait on

the phone this morning for 20 minutes, finally get through to
somebody.

They stapled my application to Jennifer Clark's

because we're partners.

Government agencies and agencies make

mistakes sometimes and I'm just asking, give me an opportunity,
I'll call that person and see if - if she doesn't have it, if
that's not backed up, he knows what we ought to do to him.
THE COURT:

Response?

MR. ROCHE:

I think there's something.

I didn't

actually take a close look at that, Your Honor, but I think
there's at least 15 entries there.

We made 15 mistakes on one

case?
THE COURT:
the plea.

The Court denies the motion to withdraw

The Court finds that he was represented*by counsel.

The Court asked him expressly at the time that he entered his
admission to the affidavit whether he was familiar with the
allegations of the affidavit.
responded, yes.

Without any equivocation, he

He had the benefit of visiting with Mr.

Coggins and that's undisputed.

To what extent Mr. Coggins went;

over the affidavit with him or read it or he read it, I can't

j

say except that he said he was familiar with the affidavit and 1
he certainly had the opportunity to visit with Mr. Coggins

.
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1

about the allegations in the affidavit and that's undisputed.

2

|

At the time that he enters his admission, at that

3

point he is convicted of having violated this plea in abeyance

4

agreement and like any other criminal defendant, once he has

5

admitted a crime and that's what he's effectively done in this

6

case, it is this Court's prerogative to hold him pending

7

sentencing, in fact, it is a rare case, an exceeding rare case

8

that after a person has been convicted that, except in the

|

9

instance of a pre-sentence report, that I allow somebody just

j

10

to walk out the door.

11

guilty.

12

violated the plea in abeyance agreement that it was this

13

Court's prerogative to hold him and particularly in the light

14

of the facts of this case.

15

that there were first degree felony charges or in counsel's

He has previously entered a plea of

He has now admitted an affidavit alleging that he

It was represented to the Court
i

t

16
words, bigger fish that were a bigger concern to the defendant, j
17
pending out of Davis County.

Now it made good senjse for the

18
State to ask the Court to hold him and I think given the fact

!

19
that he's facing first degree felonies and he lives in Arizona, j
20
it doesn't make sense for this Court to release him. So I
21 i think the fact that he was felony on felony and the fact that
22

counsel omitted telling him about what the consequences of it

23

were, were really irrelevant to this Court.

24

The fact is that he was convicted at that moment of

25 | having violated a plea in abeyance agreement.

It came to the

j

Court's attention that there were first degree felony charges
pending out of Davis County.

j

It was within the prerogative of .;

this Court to hold him and that's what I did.

j

You know, it really surprises me that with all of

!

this time that's elapsed since this occurred that those

:

records, if he really had them, have not been produced and

j

instead today I get a self-serving statement of what he says
he's paid.
And I agree with you, Mr. Roche, you know I suppose
if we were talking about one or two payments this issue about
you know, can a government agency make mistakes, yes, but look
at all those entries.
Here's what I'm going to do.
him to withdraw the plea.

Sentencing has not occurred.

wanted to double check the record.
occurred.

I'm not going to allow
I just

Sentencing has not

This Court is always about insuring that justice

occurs here and not withstanding the fact that I'nunot allowing
him to withdraw his plea, and the reason I'm not is because I
just don't see any point in an evidentiary hearing and I'm
satisfied that he made a knowing and voluntary entry of an
admission to the affidavit.

But to insure that there is no

manifest injustice at the time of sentencing, I'll give him a
chance to produce the records, not to me.
Counsel, you give them to Mr. Roche and let Mr. Roche
look them over and Mr. Roche is an officer of this court and if
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1 I he is persuaded at that point that there has been a grievous
2 j mistake made in the accounting procedures in that office, he
3 I can make a motion.
4

Absent that, I'm just going to go ahead and

impose sentence because I frankly, I'd be surprised if he

5 j produces those records but we'll give him a chance to do that.
6 |

MR. BARR:

7 j

THE COURT:

How far out are we setting sentencing?
Well, you just tell me how long it takes

8 I for him to get those records here and I'm willing to set out
9 j sentencing any reasonable amount of time.
10 |
11

MR. BARR:

He said a couple of weeks but I think

generally - doesn't AP&P need about 40 days.

12 j

MR. ROCHE:

It seems they're setting them out about

13 j 30 to 40 days.
14 |

THE COURT:

Don't we have a pre-

15 i

MR. ROCHE:

There's never been-

16 |

THE COURT:

Good, then that gives him ample time.

17 | Let's just go ahead and set this out then about.../
18 I

COURT CLERK: (inaudible) March 25th.

19 j

THE COURT:

20 j

MR. BARR:

Alright, March 25th.
Could we go out a little bit farther than

21 I that?
22 !

THE COURT:

All right.

23 I

MR. ROCHE:

Do we need to come back in on another

24 i date and get AP&P involved?
25 |

THE COURT:

No.

I mean I'm happy to go aheadI think I'm just going to order the
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clerk right now to have AP&P contact the defendant, work up a

|

pre-sentence report in anticipation of sentencing that will

j

occur on April 1 then.

!

MR. ROCHE:
MR. BARR:
out there.

That will give you five weeks.

And he's in Davis County Jail.

|

I know sometimes it's hard for them to getj

I don't know if they have to send somebody from

Davis County to do it.

j

It seems like that's what they've

j

generally done, what I've heard is send them from Davis County !
i

to do it, but I don't know for sure.
THE COURT:

j

Well, would you just make sure that he is j

in the Davis County Jail and the probation officer may need to |
go down there to interview him.

I

But Mr. Barr, just so that we don't go through all ofi
the sentencing process, let's get it worked - If there is an
issue here about him really making payments, let's get that

j

information to Mr. Roche immediately so that - and then you can !
address the matter further by motion and I suppose%that if
there is something extraordinary, notwithstanding Mr. Roche's
position, you can bring it before the Court but I think he'll
either have those records or he won't and I think at that point
they can be traced or verified and we can get to the bottom of
it.

So sentencing will be on April 1st.
MR. BARR:
THE COURT:
MR. BARR:

Thanks.

Can I get that one exhibit back?
What's that?
That one exhibit back so I can...
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THE COURT:

Sure.

MR. ROCHE:

Your Honor, is that a Thursday, your

normal calendar?
THE COURT:

It is.

MR. ROCHE:

So it's back at 2:00?

THE COURT:

2:00.

withdraw this exhibit?

Do you have any objection to

Why don't you make a copy of that s

can be put in the file.
MR. BARR: Thank you, Your Honor.
(Whereupon the hearing was concluded)

